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STATEMENT OF THE | SSUES

At issue is whether Alyssa Wrkman, a deceased m nor,
qualifies for coverage under the Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Pl an.

PRELI M NARY STATEMENT

On Novenber 25, 2003, Jody Workman and Brian Wrkman, on
behal f of and as parents and nat ural guardi ans of Al yssa Wrknman
(Alyssa), a deceased minor, filed a petition (claim with the
Di vision of Adm nistrative Hearings (DOAH) for conpensation under
the Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Novenber 26, 2003; and on February 27, 2004, NICA filed a Mtion
for Summary Final Order, and on March 10, 2004, an Amended Mbdtion
for Sunmary Final Order; predi cated on the opinion of their
nmedi cal experts that Alyssa did not suffer a "birth-related
neurological injury," as that termis defined by the Plan.

§ 766.302(2), Fla. Stat. (2001)® By Order of May 4, 2004, NICA's
nmoti ons were denied, and on May 13, 2004, NICA filed its Response
to Petition for Benefits, and averred that "the instant claimis
not conpensable as the injury does not neet the definition of a
"birth-related neurological injury' as defined in Section

766.302(2), Florida Statutes.”™ By Notice of Hearing dated



May 14, 2004, a hearing was schedul ed for August 31, 2004, to
resol ve whet her the clai mwas conpensabl e.

At hearing, Jody Workman, Brian Wrkman, Sharon Ri chardson
(Alyssa's paternal grandnother), and Peggy Lane (Alyssa's
mat er nal grandnother), testified on Petitioners' behalf, and
Petitioners' Exhibits 1, 2, and 3A-3K were received into
evi dence. > Respondent called no witnesses, but offered
Respondent's Exhibits 1-7, which were received into evidence.?

The transcript of the hearing was fil ed Septenber 30, 2004,
and the parties were accorded 10 days fromthat date to file
proposed final orders. Both parties elected to file such
proposal s (Respondent on COctober 11, 2004, and Petitioners on
Cct ober 18, 2004), and they have been duly considered.

FI NDI NGS OF FACT

Prelimnary findings

1. Petitioners, Jody Wrkman and Brian Wrknan, are the
nat ural parents and guardi ans of Al yssa Wrkman, a deceased
m nor. Alyssa was born a live infant on May 30, 2002, at Seven
Ri vers Community Hospital, a hospital located in Crystal River
Florida, and her birth weight exceeded 2,500 grans.

2. The physician providing obstetrical services at Alyssa's
birth was Rose Sobel, MD., who, at all tinmes material hereto,

was a "participating physician" in the Florida Birth-Rel ated



Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766.302(7), Florida Statutes.

Coverage under the Pl an

3. Pertinent to this case, coverage is afforded by the Pl an
for infants who suffer a "birth-rel ated neurol ogical injury,"”
defined as an "injury to the brain or spinal cord . . . caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery, or resuscitation in the inmediate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.”
§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31,

Fla. Stat.

4. In this case, Petitioners are of the opinion that Al yssa
suffered a "birth-rel ated neurol ogical injury" because, in their
view of the evidence, she suffered an injury to the brain caused
by oxygen deprivation occurring in the cause of |abor, delivery,
or resuscitation, that ultimately produced severe seizure
activity and which, together with the nedications required to
abate her seizure activity, led to her death. 1In contrast, N CA
is of the viewthat the evidence fails to support the concl usion
that Alyssa suffered a "birth-rel ated neurol ogical injury" since
there was no conpetent proof to support a conclusion that, nore
likely than not, Alyssa suffered an injury to the brain caused by

oxygen deprivation in the course of |abor, delivery, or



resuscitation, or that her seizure activity was caused by such an
injury, as opposed to another etiol ogy.

Alyssa's birth and postnatal course

5. At or about 6:00 a.m, My 30, 2002, Ms. Wrkman, with
an estimated delivery date of May 21, 2002, and the fetus at
41 2/ 7 weeks' gestation, presented to Seven Rivers Community
Hospital, for augnentation of labor. At the tinme, Ms. Wrknman's
menbr anes were noted as intact, and vagi nal exam nation reveal ed
the cervix at 2 centineters dilation, effacenent at 50 percent,
and the fetus at -2 station. Uterine contractions were noted as
m | d, occasional (approximtely every 7 mnutes), and externa
fetal nonitoring revealed a reassuring fetal heart rate, with a
baseline in the 130-beat per mnute range.

6. At about 6:45 a.m, Petocin augnentation was started,
and Ms. Workman's | abor slowy progressed until 4:37 p.m, when
conplete cervical dilation was noted, and Al yssa was delivered at
5:03 ppm O note, in so far as the Labor Progress Chart
reflects, as well as the fetal nmonitor strips and Anesthesia
Report, external fetal nonitoring continued until approximtely
5:00 p.m, and continued to reveal a reassuring fetal heart rate.
O further note, at 9 pounds 1 1/2 ounces (4,125 grans), Alyssa
was | arge for gestational age (LGA), and delivery was conplicated
by a shoul der dystocia, which was relieved with suprapubic

pressure and McRoberts maneuver, and a nuchal cord x1, around the



neck, which was relieved as Alyssa's neck was delivered.*
Alyssa's nouth and nose were suctioned while her head was in the
peri neum

7. At delivery, Alyssa was depressed (cyanotic, floppy,
with no respiratory effort), and was placed in a radi ant warner,
where her oropharynx was suctioned, and she was gi ven bl owby
oxygen; however, she failed to respond, and a code bl ue was
called for the resuscitation team On arrival of the team
Al yssa's oropharynx was agai n suctioned and she was gi ven
bag/ mask ventilation, with first gasp noted at 3 m nutes and
sustained respiration noted at 4 mnutes. (See Labor and
Del ivery Sunmary and New Born flow sheet.) Apgar scores were
recorded as 2 and 8, at one and five nminutes, respectively.”

8. Contrasted with the concl usion one would draw fromthe
Labor and Delivery Summary and New Born fl ow sheet, discussed
supra, Petitioners offered proof, through the testinony of
M. and Ms. Wrkman, Ms. R chardson and Ms. Lane, that
Alyssa's first gasp (at 3 mnutes) followed the start of
resuscitative efforts by the team and did not represent an
el apsed tinme fromher birth. Petitioners also offered proof
t hrough the sanme witnesses, that in their opinion the teamdid
not start resuscitative efforts until three or four mnutes after

birth. According to Petitioners, this delay caused brain injury



to Alyssa, which resulted in the seizures or epileptic activity
di scussed infra.®

9. Here, it is unnecessary to resolve whether three or four
m nutes el apsed following Alyssa's delivery before the team began
resuscitative efforts with bag/mask ventil ation, as advocated by
Petitioners, or whether that activity began earlier, as one would
conclude fromthe delivery records, since the proof fails to
support the conclusion that, nore |ikely than not, any oxygen
deprivation Alyssa nay have suffered caused brain injury. 1In so
concluding, it is noted that Alyssa's one-m nute Apgar score
docunmented a reassuring heart rate; her five-m nute Apgar score
docunent ed sustained respirations; her newborn assessnent, at
5:30 p.m, was grossly normal; her newborn course was w t hout
significant incident; and she was di scharged with her nother on
May 31, 2002, at one day of age. It is also noted that, except
for two episodes of startle reflex (at 3 nonths and 4 nont hs of
age), which may evidence seizure activity, but is also common in
children, and a suspected delay in gross notor skill devel opnent,
noted at 9 nonths of age, Alyssa's early devel opnent was
appropriate; and an MRl of the brain done March 23, 2003,
di scussed nore fully infra, was nornmal. Finally, and nost
inportantly, the record is devoid of any expert nedical testinony
or other conpetent proof that would support a conclusion that,

nmore likely than not, Alyssa suffered a brain injury caused by



oxygen deprivation during | abor, delivery or resuscitation. See

Wausau | nsurance Conpany v. Tillman, 765 So. 2d 123 (Fla. 1st DCA

2000) (" Because the nedical conditions which the clainmnt all eged
had resulted fromthe workplace incident were not readily
observabl e, he was obliged to present expert nedical evidence

establishing that causal connection."); Ackley v. General Parcel

Service, 646 So. 2d 242 (Fla. 1st DCA 1995)(determ ni ng cause of
psychiatric illness is essentially a nedical question, requiring

expert nedical evidence); Vero Beach Care Center v. Ricks, 476

So. 2d 262, 264 (Fla. 1st DCA 1985)("[L]ay testinmony is legally
insufficient to support a finding of causation where the nedical
condition involved is not readily observable.”) For simlar
reasons, the proof failed to support the conclusion that the

sei zures Alyssa subsequently experienced were related to a brain
injury that occurred during |abor, delivery, or resuscitation.

Al yssa's subsequent devel opnent

10. Except as heretofore noted, Alyssa's devel opnent was
appropriate until approximately 10:10 p.m, March 22, 2003, when,
at 9 nonths of age, she evidenced sudden onset of seizure
activity, preceded by vomting, and was transported (by her
famly) to Seven Rivers Community Hospital, and then by
hel i copter to Shands, where she was admtted at 1:55 a.m,

March 23, 2003, and remained until April 16, 2003, when she was



di scharged to her parents' care. Alyssa's hospital course was
docunented in her Discharge Summary, as foll ows:

ADM SSI ON DI AGNCSI S: Status Epil epticus
(compl ex partial)[]

DI SCHARGE DI AGNCSI S: Sane; Focal notor
sei zures.

SERVI CE:  Pedi atri c Neurol ogy.

* * *

PROCEDURES: Endotrachi al | ntubation,

Pent obarbital Infusion with conti nuous EEG
nmonitoring, MRl of the brain, EEG ICC line
pl acenent, Chest x-rays.

* * *

HOSPI TAL COURSE: Al yssa Wrkman is a 10-
nont h-ol d, white femal e who was admtted to
Shands Teachi ng Hospital due to intractable
sei zures mani fested by unresponsi veness,
head/ eye deviation to the right and right
hem body clonic activity. Hospital course
will be presented by pertinent problens and
subsequent hospital outcones.

(1) Neurology. The patient was initially
admtted in status epilepticus. Al yssa had
failed IV | oading doses of Ativan,
Fosphenyt oi n, and Phenobarbital. Alyssa
fail ed continuous |V m dazol aminfusion. She
was placed in a pentobartital coma [to abort
status epilepticus] and subsequently

i ntubated. She was discontinued fromthe
continuous pentobarbital infusion after

el ectrographi c seizure activity in the left
tenporal /parietal region was suppressed for
greater than 24 hours with the initiation of

phenobarbital. Tegretol and Topanax were
added to the reginen to allow for
di sconti nuati on of Phenobarbital. Due to

continued focal notor clonic activity of the
right upper extremty with preserved nenta
status, Alyssa was transferred to the



Epil epsy Monitoring Unit for further
classification of her seizures. Continuous
EEG nonitoring denonstrated brief, sem-
rhythm c delta frequency discharge in the

| eft parietal region w thout rhythmc

spi ke/ wave di scharge. MRl of the brain was
performed on three occasions; the first two
studi es were nornal, the |ast denonstrated
evi dence of diffuse atrophy.[?] She was

di scharged honme wi th AED regi nen of Tegretol
Topamax, and cl onazepam The patient wl|l
followup in Neurology dinic.

(2) Infectious disease. The patient
underwent a rule out sepsis to determne if
an infectious disease agent coul d possibly be
causing the etiology of her disorder. The
pati ent was afebrile throughout the remai nder
of her hospitalization and received a sepsis
wor kup. She al so received ten days of
ceftriaxone. Blood, CSF and urine cultures

were all insignificant. HSV and Bartonella
studi es were obtained and were
negative. . . . Her last CBC was obtained on

03/ 28/ 2003 and was within normal limts.

(2) FEN. The patient was initially

mai nt ai ned on NG feeds secondary to

i ntubation and poor p.o. intake. At

di scharge, the patient was tolerating a p.o.
regul ar diet w thout any conplications and
requiring no mai ntenance IV fluids. Her |ast
BMP was obt ai ned on 04/ 14/2003 and was within
normal limts.

(3) Respiratory. The patient was intubated
secondary to status epilepticus from
03/ 24/ 2003- 04/ 01/ 2003. Fol | owi ng ext ubati on,
the patient has been stable on roomair. At
di scharge, the patient is stable on roomair
and requiring no suppl enmental oxygen.

(4) Gastroenterology. The patient had
serial LFTs neasured to determ ne secondary
effects of anti-epileptic nedications. Her
last LFTs were within normal limts.

10



(5 Metabolic. A nmetabolic workup was
undertaken to determine if this could

possi bly be causing the patient's nyoclonic
jerks. The patient had an anmoni a | evel of
24 that was within normal limts and a serum
am no acids that were within normal [imts.
Urine organic acids are pendi ng at discharge.
CSF | actate and gl ycine are pendi ng at

di scharge. A pyruvate |evel was obtai ned and
was | ess than 0.10 which is low. This wl

be followed up in Neurology Cdinic.

CONDI TI ON: St abl e.
DI SPCSI TI ON: Honre.

* * *

DI SCHARGE MEDI CATI ONS: Tegretol 100 ng p.o.
t.i.d., Topamax 25 ng p.o. gqam 50 ng p.o
g.p. m and cl onazepam 0. 125 ng p.o. b.i.d

FOLLOWUP: Followup will occur in the
Pedi atric Neurology dinic with Dr. Suhrbier
11. Follow ng discharge from Shands, Alyssa was foll owed at

the Pediatric Neurology Cinic (by Doctors Paul Carney and
Davi d Suhrbier) for intractable epilepsy nmanifested by right
upper extremty focal notor seizures, which spread to the trunk
and lower extremty. During this tinme, Alyssa foll owed a nunber
of medication trials with varying success, but the seizures
persisted and on July 24, 2003, she again presented to Seven
Rivers Community Hospital in status epilipticus. There, despite
Ativan and Dilantin | oading, the hospital was unable to break her
sei zures, and she was transferred to Shands on July 25, 2003, for

further nmanagenent.

11



12.

she was di schar ged.

her Transf

Al yssa remai ned at Shands until August 8, 2003, when

Al yssa's hospital course was docunented in

er Summary (fromthe pediatric intensive care unit to

the floor nursery) of August 8, 2003, shortly before her

di schar ge,

Pri nci pal
di sorder,

13.

as foll ows:

Alyssa is a 14 no[nth female w th] known
[history of] idiopathic[® intractable[?!9]
epi |l epsy (now being called Lennox-Gast ant
Syndrone) that initially presented to Seven
Ri vers Hospital on 7/24/03 [with] foca
status epilepticus . . . SRH unable to break
[ sei zures with] Ativan and Dilantin |oad (had
prol onged course in their ER) before being
transferred to STH [ Shands Teachi ng Hospital ]
for further nfanagenent] . . . . Once here
needed to be placed in pentobarbital coma to
achi eve burst suppression and |ysis

[ abat enent] of seizures . . . . [Intubated
while in PB coma . . . [Was extubated on
8/3/03 and is currently on RA [roomair] and

st abl e.

Had HD [ henbdynam c] instability

initially [wth] PB induction that required
Dopam ne i nfusion, but was quickly weaned and
remai ned HDS (henodynam cally stable) for the
rest of her course . . . . Alyssa s neuro
examis not normal and is notable for al nost
constant nyocl onic nfovenent] of head and
extremties . . . . She is globally
hypot oni c.

di agnosi s at di scharge was generalized seizure

with a secondary diagnosis of devel opnental del ay.

Wil e hospitalized, Al yssa underwent a repeat MRl of

the brain (with and wi thout contrast) which was "conpletely

nornmal . "

The MRI

as foll ows:

was perfornmed on August 5, 2003, and reported,

12



FI NDI NGS:
Cinical Indication: I ntractabl e sei zures.

Conparison: MR of the brain 7/22/03

* * *

Fi ndi ngs:

The brain density is appropriate for a young
child. There is mniml retained
interstitial water in the cerebral white
matter. Brain formation is nornal.
Myelination is appropriate for age with

evi dence of myelination in corticospinal
tracts, visual pathways and corpus cal |l osum
Ventricul ar size and sulcal pattern are
within normal limts. There is no evidence
of mass | esion, hydrocephalus, intra or extra
axial fluid collection to account for
synptons, as questioned. There is no

evi dence of neural mgration disorder. The
paranasal sinuses and oto-nmastoid air cells
are normal |y devel oped and aerated w thout
evi dence of acute or chronic nucoperi osteal
t hi ckening of intrasinus fluid.

I ncidentally noted is extracranial soft
tissue swelling in the high left parietal
convexity region.

MR venogr aphy denonstrates all the major
dural sinuses to be patent. There is no
evi dence of narrow ng.

Conparison with the prior exam denonstrates
no apparent interval change.

| MPRESSI ON:
Negative MRl and MRV of the brain.
14. Alyssa was discharged on a reginen of oral steroids,

Topamax, and Kl onopi n, but neverthel ess devel oped near continuous

13



focal clonic activity of the Ieft hem body with convul sive
activity lasting for hours at a time. Purposeful use of the left
upper extremty and | ower extremty significantly declined al ong
wi th her cognitive function. Keppra was added to the reginen

W t hout significant inprovenent, and on Septenber 8, 2003, Alyssa
was readmtted to Shands for the purpose of further diagnostic

i nvestigation and treatnment of her seizure disorder.

15. During the course of her hospitalization, Al yssa was
adm ni stered i ntravenous i munoglobulin (IVIG as a potenti al
therapy for her intractable seizure activity, which significantly
reduced the frequency of her convul sive attacks. Further
di agnostic testing to identify an idiology for Alyssa's seizure
activity was unreveal ing, and she was di scharged on Septenber 16,
2003.

16. Follow ng discharge, Alyssa had a progressively
declining course, her seizures persisted, and on Cctober 22,
2003, she presented at Shands' Pediatric Neurology Cinic for
eval uation by Dr. Suhrbier. Dr. Suhrbier summarized the results
of his evaluation, as follows:

On today's evaluation, Alyssa is somol ent
but arousable. She does not significantly
fixate on targets or track purposefully.
Pupils are mldly dilated and sl uggi shly
reactive. Optic discs are sharp.

Ext raocul ar novenents are conjugate but
denonstrate intermttent |left beating

nystagmus . . . . Alyssa does not vocalize .
Neur ol ogi c: Deep tendon refl exes are

14



3/4 in the upper and | ower extremties with
absent Babi nski sign. Mtor exam nation:
Severe hypotonia with mnimal spontaneous
novenent .

| mpression: 17-nonth female with intractable
epi | epsy, progressive devel opnental del ay,

evi dence of hepatocel |l ul ar dysfunction, and
failure to thrive with oral notor
dysfunction. Currently, she is in a
stuporous state which | fear may represent
non- convul si ve status epilepticus.

Plan: 1) W will obtain conprehensive

nmet abolic panel . . . today in clinic. 2)
WIIl transfer to EEG | aboratory for STAT EEG
3) W will admt to the Pediatric IMC for
clinical observation. W wll consult @ for
i nput regarding etiology of elevated |liver
enzynes as well as assistance with
nutritional status.

17. Alyssa was admtted to Shands |ater that day, and
di scharged on Novenber 15, 2003. Alyssa's hospital course was
described in her Di scharge Summary, as follows:

DIAGNCSIS: (1) Seizures. (2) Pancreatitis.
(3) Devel opnental delay. (4) Feeding
i nt ol erance.

ADM SSI ON HI STORY AND PHYSI CAL: Alyssa is an
18-nmont h-ol d Caucasian female with a history
of intractable epilepsy and devel opnent al
del ay who presented to the Neurology Cinic
on 10/22/03 with a six-day history of acting
sl eepy, not smling, not crying, and "l ooking
drugged"” per father. The father notes that
the patient had a fever and vom ting six days
prior to adm ssion and he felt that Alyssa
had the flu. However, she had never "perked
up" after the illness though the fever had

15



been gone for several days. The patient had
al so di spl ayed several of her clinical

sei zures which involve left-sided jerks. The
father noticed approximately eight of these
sei zures during the past six days, nuch fewer
than her usual. 1In the Neurology Cinic on
the date of adm ssion, Alyssa was found to be
i n nonconvul sive status epilepticus. She was
sent to the Enmergency Room and given Ativan
times two and | oaded wi th phosphenytoin 20
ng/ kg. She was still having synchronized
spi ki ng wave di scharges, so was sent to the
PICU for further care including pentobarbital
coma. The father describes Alyssa' s baseline
activity at home as being "flacid.”" She
cannot sit on her own, crawl or hold a
bottl e, has approximately two words, wll
open her eyes and fix, and has been NG fed
due to failure to thrive.

HOSPI TAL COURSE: Alyssa was admtted to the
Pediatric ICU.  She was placed in a

pent obar bital comm, intubated, and vita
signs were nonitored closely . . . . For
further details of hospital adm ssion, please
refer to the systens evaluation as foll ows:
(1) Respiratory: Wen pentobarb, was

st opped, Alyssa was weaned fromthe
ventilator without difficulty. She needed
frequent suctioning of her secretions. At
the tine of discharge, Alyssa had no elicited
gag reflex. She had frequent episodes of
desaturation requiring suctioning and oxygen.
At the tinme of discharge, suctioning device
and home oxygen had been obtained for father.
(2) Cardiovascular: Alyssa briefly required
pressors while on the pentobarb in pentobarb
coma, however, her bl ood pressure remained
stabl e when off of pentobarb. She did have
occasi onal episodes of poor periphera
perfusion requiring normal saline bol uses,
but otherwi se was clinically stable. (3)
Neur ol ogi cal System Al yssa was weaned from
t he pentobarb coma on 10/ 30/03 due to bl ood
pressure instability. A brain MR was
obt ai ned whi ch denonstrated generalized and
focal atrophy. The focal atrophy was noted

16



in the hippocanpal regions. Wite natter

di stribution showed a normal pattern of
arborization but a generalized decrease in
volune . . . . Ophthal nol ogy consult was
obt ai ned whi ch showed nornmal eye anat ony.
Muscl e bi opsy was perfornmed by Peds Surgery
whi ch showed no evi dence of mtochondri al
enzyme deficiency by histopathol ogy; however,
enzyne studies were still pending at the tine
of this summary. A whol e bl ood sanpl e was
sent to Athena Di agnostics for mtochondri al
DNA eval uation which was still pending at the
time of this discharge. A liver biopsy was
obt ai ned by Peds Surgery which showed

hi st ol ogi ¢ evi dence of TPN changes but no
specific abnornmalities. Again, further
studies are pending at the tinme of this
summary . . . . At the tinme of discharge,

Al yssa was requiring approxi mtely one dose
of Ativan every 24 to 48 hours. There was no
evi dence of subclinical seizure activity at
the tine of her discharge. She was sent hone
on Celontin, Mebaral, and pyridoxine as well
as p.r.n. rectal Diastat. (4) G System

Al yssa was kept on hyperalinentation for the
maj ority of her hospitalization. On 11/07/03
an NJ tube was placed and feeds as Tolerex (a
|l owfat formula), were begun at trickle
rates. Alyssa tolerated this trickle formula
very well and her |ipases came down to a | ow
of 200 at the time of her discharge.

However, as feeds were increased toward

mai nt enance fluid goals, Al yssa devel oped
abdom nal distention and had several episodes
of vomiting associated with sone respiratory
di stress. Abdom nal distention usually
resolved with holding the feeds. Alyssa's
father requested that an NG tube be placed,
however, staff felt that this was agai nst
Alyssa's best interest since she had no gag
reflex and would . . . be unable to protect
her airway. A NJ tube was replaced and feeds
were restarted with Boost in the hopes that
she would tolerate this fornula nore readily.
However, Alyssa again devel oped abdom na
distention. On the day of discharge feeds
were hel d and abdom nal distention resol ved.

17



18.

per f or ned

The father becane very agitated with the
feeding reginmen and felt that he could feed
Alyssa at honme with nore success. He was
advi sed about the risk of dehydration and
aspiration. However, he still chose after

| engt hy di scussions with Dr. Pineda,
Pediatric G, and Pediatric Neurology to sign
Al yssa out AMA [agai nst nedical advice]. He
was told absolute mninmumfluid goals for
each day and was al so reassured that he could
bring Alyssa back at any tine if he had

probl ens at hone . .

The brain MRl noted in the D scharge Summary was
Cct ober 26, 2003, and reported, as foll ows:
FI NDI NGS:

Hi story: Patient with intractable epil epsy
presenting with increasingly poor control of
sei zures.

Conmpared to a prior study of 8/5/2003 patient
now appears to have a fairly large collection
of fluid posteriorly in the deeper |ayers of
the scalp. No obvious bl ood products are
seen. There is no enhancenent. Perhaps this
is a area of prior scalp injury rel ated

sei zures which was previously a deep scalp
hemat oma whi ch now has turned into a serona
There is no comruni cation of this with
intracranial structures and there is no

evi dence of skull injury.

The study as on prior exam shows a generally
at rophi ¢ appearance of the brain which can be
caused in part by seizure nedications. No
focal abnormalities are present. There is a
general dimnished volunme of white matter

al though there does appear to be consi derable
myel i nation present. The white matter which
is present appears relatively normal with

t here being sonme extension into the
subcortical regions and arcuate bundl es so
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that while the white matter vol une may be
dimnished inits overall pattern devel opnment
is not abnormal and this may just reflect
general i zed brain atrophy.

The tenporal pole poles of both | ateral
ventricles are dilated. The hi ppocanpal
formati ons appear atrophic bilaterally nore
on the right side. The parahi ppocanpal gyri
al so appears small and white matter volune in
this region is dimnished. It is uncertain
whether this is a primary or secondary effect
of the patient's seizure disorder. The
fornices are small and the mam || ary bodies
are difficult to identify.

Contrast was given and there is no evidence
of abnormality that would explain the
patient's synptons. There is no abnormal
nmeni ngeal or brain enhancenent.

Di ffusion weighted i mages of the brain show
possi bl e areas of mninmal predom nantly
cortical and subcortical areas of restricted
diffusion in the posterior tenporal parietal
regions. This is a nonspecific finding and
gquite subtle it could be related to
general i zed prolonged seizure activity. No
altered signal intensity on T2-wei ghted
imges is seen in these areas.

| MPRESSI ON:

Real |y no change from prior imging studies
except for a collection of fluid in the deep
| ayers of the scal p probably due to a

resol ving scal p hematoma presunmably rel ated
to scalp trauna due to seizures. No evidence
of acute bl ood products within this

col l ection.

O her findings described above. Their
relationship to the patient's seizure

di sorder is uncertain. No definite
abnornmalities seen on diffusion weighted
images . . . but subtle changes reflecting
seizure activity could be present.
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19. On Novenber 20, 2003, Alyssa suffered cardiorespiratory
arrest. EMS was contacted and she was transported to Seven
Rivers Comunity Hospital, during which CPR was initiated (tota
CPR time greater than 2 hours) including intubation. At the
hospital, Alyssa was found to have pul sel ess ventri cul ar
fibrillation, with arterial blood gas pH of 7.068. Thereafter,
Alyssa was transported to Shands by helicopter, where she died at
10: 37 p.m, Novenber 20, 2003. A postnortem exani nation at
Shands i ncluded the foll ow ng observations:

NEUROPATHOLOGQ C DI AGNCSES:

1. Diffuse organizing and organi zed hypoxi c-
i schem ¢ encephal opat hy (see note).

2. Diffuse cerebral white matter | oss (see
note).

3. Wdespread nyofiber atrophy/hypotrophy in
skel etal nuscle.

NEUROPATHOLOGQ C NOTE:

This 18 nonth old female, with a history of
nuchal cord and asphyxia at birth (Apgars
reported 2 and 8), suffered subsequent

devel opnment al del ay which apparently left her
flaccid and unable to sit, crawl, or hold her
bottle. She was reportedly adnmtted to

hospi tal on 10/22/03 in non-convul sive
status-epilepticus, for which she was

i ntubated and pl aced i n Phenobarbital cona
Fol | owi ng extubation on 11/2, she apparently
continued to be in sonme respiratory distress,
having difficulties with aspiration and
requiring frequent suctioning. She was
reportedly di scharged agai nst nedi cal advice
on 11/15. Apparently during the evening of
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11/19, the parents reported that she had
beconme somol ent and was experiencing mld
respiratory distress wi th abdom nal

di stention, then, early in the norning of

11/ 20, she had to be energently transported,
with CPR, to hospital, and was then
transferred to Shands- UF via helicopter,
where she was reported to have had

spont aneous respirations but was hypot herm c.
During the evening of 11/20, her condition
continued to deteriorate and, after

di scussing the infant's poor prognosis with
famly, maxi mal support was di scontinued and
she died. At autopsy, the infant's brain
exhi bited histol ogi c evidence of nmarked and
di f fuse hypoxi c-i schem ¢ encephal opat hy, with
feat ures suggesting between 10 and 20 days
duration. In addition, there were changes in
hi ppocanpus, whi ch suggested the possibility
of at | east one superinposed nore recent
(less than a few days ol d) hypoxic-ischemc
event. All of these changes had al so been
associ ated with gross evidence of an
underlying diffuse white matter | oss,
presumabl y causing the noderate, apparently
"ex vacuo" (in the absence of denonstrable
CSF obstruction) ventricular enlargenent. It
shoul d be noted that diffuse white matter
injury of this type could occur in the
setting of perinatal hypoxia. Although it
appears that this infant was weak and flaccid
prior to her adm ssion on 10/22, the

wi despread nyofi ber atrophy/ hypotrophy in
skel etal muscl e seen post-nortem appeared
simlar to that in a biopsy (during life) and
was probably not due to denervation (i.e.,

"l ower notor neuron"). The nyofiber atrophy
may have represented disuse-Ilike effects due
to |l oss of upper notor neuron function as a
result of the older (and possibly nore
recent) diffuse hypoxic-ischemc brain
injury.
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The cause and timng of Alyssa's
neur ol ogi c i npai rnents

20. To address the cause and timng of Alyssa's neurologic
impairnments, the parties offered a report of Postnortem
Exam nation (Petitioners' Exhibit 1); a report by Dr. Suhrbier,
dat ed Novenber 18, 2003, and a di scharge summary, dated
Novenber 15, 2003 (Petitioners' Exhibit 2); photographs of Alyssa
(Petitioners' Exhibit 3A 3K); nedical records related to Alyssa's
bi rt h and subsequent devel opnent (Respondent's Exhibits 1-5); an
affidavit, curriculumvitae, and two reports by M chael Duchowny,
M D. (Respondent's Exhibit 6); and an affidavit and report by
Donald WIllis, MD. (Respondent's Exhibit 7). Petitioners also
presented the testinony of M. Wrkman, Ms. Wrknman,
Ms. Richardson (Al yssa's paternal grandnother), and Ms. Lane
(Alyssa's maternal grandnother), as to the events surroundi ng
Alyssa's birth and, in the case of M. Wrknman, his perception of
a casual relationship between the events surroundi ng Alyssa's
birth and her neurologic inpairment. Notably, the nedical
records do not reveal an etiology for Al yssa' s encephal opathy and
epi | epsy; no conpetent nedical testinmony was offered to support a
conclusion that, nore likely than not, Alyssa suffered an injury
to the brain caused by oxygen deprivation during |abor, delivery
or resuscitation that resulted in neurol ogic inpairment®; and the

lay testinony of M. Wrknman, and any of his w tnesses, regarding
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a causal relationship between the events surrounding Alyssa's
birth and her neurologic inpairnment is legally insufficient to
support a finding regarding the cause or timng of Alyssa's

neurol ogi ¢ inpairnment. See Wausau I nsurance Conpany v. Tillnman

supra; Ackley v. General Parcel Service, supra;, Vero Beach Care

Center v. Ricks, supra. Consequently, while the proof suggests

that Alyssa may have suffered oxygen deprivation during | abor
delivery, or resuscitation, it fails to support the concl usion
that, nore likely than not, any oxygen deprivation she may have
suffered caused brain injury, or resulted in neurologic

i mpai r ment .

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject nmatter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

22. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Plan was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clainms"” relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

23. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," may seek
conpensati on under the Plan by filing a claimfor conpensation

with the Division of Adm nistrative Hearings. 88 766.302(3),
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766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Birt h-Rel ated Neurol ogical Injury Conpensation Association, which
adm ni sters the Plan, has "45 days fromthe date of service of a
conmplete claim. . . in which to file a response to the petition
and to submt relevant witten information relating to the issue
of whether the injury is a birth-related neurological injury.”

§ 766.305(3), Fla. Stat.

24. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the clainmant, provided that the award i s approved
by the adm nistrative |aw judge to whomthe claimhas been
assigned. § 766.305(6), Fla. Stat. |If, on the other hand, N CA
disputes the claim as it has in the instant case, the dispute
must be resol ved by the assigned adm nistrative |aw judge in
accordance with the provisions of Chapter 120, Florida Statutes.
88 766. 304, 766.309, and 766.31, Fla. Stat.

25. In discharging this responsibility, the admnistrative
| aw j udge rmust make the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) \Whether the injury clained is a birth-
rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the
adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby

rendered pernmanently and substantially
mentally and physically inpaired, a
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rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of | abor, delivery, or resuscitation
in the inmedi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has sustained
a birth-related neurological injury and that obstetrical services
were delivered by a participating physician at birth."
§ 766.31(1), Fla. Stat.

26. Pertinent to this case, "birth-rel ated neurol ogi ca
injury” is defined by Section 766.302(2), to mean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing at
| east 2,000 grans at birth caused by oxygen
deprivation or nechanical injury occurring in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital, which renders the

i nfant permanently and substantially nmentally
and physically inpaired. This definition
shall apply to live births only and shall not
include disability or death caused by genetic
or congenital abnormality.

27. As the proponents of the issue, the burden rested on

Petitioners to denonstrate that Alyssa suffered a "birth-rel ated
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neurol ogical injury." 8§ 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof, apart
fromstatute, is on the party asserting the affirmative issue
before an adm nistrative tribunal.").

28. Here, the proof failed to support the conclusion that,
nore |ikely than not, Alyssa suffered an "injury to the brain

caused by oxygen deprivation or mechanical injury occurring
in the course of |abor, delivery, or resuscitation . . . which
render[ed] . . . [her] permanently and substantially nentally and
physically inmpaired.” Consequently, the record developed in this
case failed to denonstrate that Al yssa suffered a "birth-rel ated
neurol ogical injury,” within the neaning of Section 766.302(2),
and the claimis not conpensable. 88 766.302(2), 766.309(1), and

766.31(1), Fla. Stat. See also Humana of Florida, [Inc. v.

McKaughan, 652 So. 2d 852, 859 (Fla. 5th DCA 1995)("[B] ecause the
Plan . . . is a statutory substitute for cormon |aw ri ghts and
liabilities, it should be strictly constructed to include only
t hose subjects clearly enbraced wthin its terns."), approved,

Fl orida Birth-Rel ated Neurol ogical |njury Conpensation

Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla. 1996).

29. \Were, as here, the admnistrative | aw judge determ nes
that ". . . the injury alleged is not a birth-rel ated

neurological injury . . . he [is required to] enter an order [to
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such effect] and . . . cause a copy of such order to be sent
imrediately to the parties by registered or certified mail."

8§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review 8§ 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Jody Workman and Brian Wrknman, on behal f of and as parents and
nat ural guardi ans of Al yssa Wrkman, a deceased mnor, is
di sm ssed with prejudice.

DONE AND ORDERED this 29th day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

/ -
W LLI AM J. KENDRI CK
Adm ni strative Law Judge
Division of Adm nistrative Hearings
The DeSoto Buil ding
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 29th day of Novenber, 2004.
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ENDNOTES

1/ Al citations are to Florida Statutes (2001) unl ess otherw se
i ndi cat ed.

2/ Gven Respondent's objection, on the basis of hearsay, to
Petitioners' Exhibit 1, a report of Postnortem Exam nation by the
Depart ment of Pathol ogy, Shands at the University of Florida, the
adm ssibility of the exhibit was taken under advisenent. Upon
reflection, the exhibit is received into evidence.

3/ Copies of Respondent's Exhibits 1-5 (nedical records rel ated
to Alyssa's birth and subsequent devel opnent) were provided to
Petitioners' post-hearing and, although they were accorded an
opportunity to do so, they raised no objection to there receipt
into evidence. Consequently, Respondent's Exhibits 1-5 were
received into evidence. Respondent's Exhibits 6 and 7 are
hearsay, and not otherw se adm ssible over objection in a civil
action. Consequently, they were received into evidence subject
tothe limtations inposed by Section 120.57(1)(c), Florida
Statutes (2003)("Hearsay evidence may be used for the purpose of
suppl ementi ng or explaining other evidence, but it shall not be
sufficient initself to support a finding unless it would be
adm ssi bl e over objection in civil actions.")

4/ At hearing, M. Wrkman also noted Ms. Wrkman's history of
| ow | ying placenta, and voi ced concern of a placenta previa,
however, the nedical records reveal any |ow |lying placenta she
may have had resolved itself, as evidenced by a report of

ul trasound exam nation on February 20, 2002, and the Cbstetric
Adm tting Record of May 30, 2002, and there was no evi dence of a
pl acenta previa encountered during | abor or delivery.
(Respondent's Exhibit 2).

5/ The Apgar scores assigned to Alyssa are a nuneri cal
expression of the condition of a newborn, and reflect the sum
points gai ned on assessnent of heart rate, respiratory, effort,
muscle tone, reflex irritability, and color, with each category
bei ng assigned a score ranging fromthe | owest score of 0 through
a maxi mum score of 2. As noted, at one mnute, Al yssa's Apgar
score totaled 2, with heart rate being graded at 2, and
respiratory effort, nuscle tone, reflex irritability and col or
being graded at 0. At five mnutes, Alyssa' s Apgar score totaled
8, with heart rate, respiratory effort, and reflex irritability
bei ng graded at 2 each, and nuscle tone and col or bei ng graded at
1 each.
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6/ Petitioners' wi tnesses, given the circunstances of birth,
expressed sonmewhat different opinions regarding the tine that

el apsed fromAlyssa's birth until resuscitative efforts were
started by the team wth the nost frequent expressed estinate
being the 3 or 4 mnutes noted by M. Wrkman. (Transcript, page
15) That estimate was also the figure used by Petitioners in

par agraph 2 of their Proposed Final Order, where they state:

Wtnesses testified that Al yssa | ayed
on the warner several m nutes before a code
bl ue was called, and then imediately the
resuscitation teamcane in and began to bag
and mask Alyssa .

Paragraph 2 of Petitioners' Proposed Final Oder continues, and
concl udes as foll ows:

It then took her three mnutes for first gasp
and four to sustain respiration. This neans
Al yssa was not getting any oxygen for three
to four m nutes.

To the extent Petitioners are suggesting that Al yssa did not get
any oxygen for three to four mnutes follow ng the onset of
resuscitative efforts, their opinion is rejected. At best, the
testinmony reflects a delay in the onset of spontaneous
respiration and not a | ack of oxygenation.

7/  "Status epilepticus" is defined by Dorland' s IIllustrated
Medi cal Dictionary, Twenty-eighth Edition (1994), hereinafter
referred to as Dorland's Dictionary, as

1. a continuous series of generalized tonic-
clonic seizures without return to

consci ousness, a life-threateni ng energency.
Call ed al so convul sive s. epilepticus.

2. any prolonged series of simlar seizures
wi thout return to full consci ousness between
them the two nmmjor types are convul sive s.
epil epticus, which is |life-threatening, and
nonconvul sive s. epilepticus, which is
serious but not usually |ife-threatening.

8/ The first MR of the brain was perfornmed on March 23, 2003,
and reported, as follows:
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FINDINGS: dinical Indication: Seizure.
This study was perfornmed to evaluate for
intracranial abnormality.

* * *

Fi ndi ngs:

The brain density is appropriate for a young
child. There is mninmal retained
interstitial water in the cerebral white
matter. Brain formation is nornal.

Myel ination is appropriate for age with

evi dence of nyelination in corticospinal
tracts, visual pathways and corpus call osum
There is no evidence for mal formati on of
cortical devel opnment or foreign tissue

| esion. Ventricular size and sulcal pattern
are within normal limts. There is no

evi dence of mmss | esion, hydrocephalus, intra
or extra axial fluid collection to account
for synptonms, as questioned. The paranasal
sinuses and oto mastoid air cells are
normal |y devel oped and aerated w t hout

evi dence of acute or chronic nucoperi ostea

t hi ckening of intrasinus fluid.

| MPRESSI O\ Negati ve enhanced MRI of brain
for seizure.

The second MRI of the brain, also read as nornmal, was perforned
on March 27, 2003, and reported as follows:

Exam nati on shows m dline structures are
normal Iy | ocalized. Ventricular system and
sulci are normal. No abnormal areas of

i ncreased or decreased signal are identified.
There is normal brain norphology. There is
normal degree of nyelination for age. There
is no evidence of diffusion abnormality.

Hi ppocanpal regions are normal in appearance.

Exam nati on of the cal variumvault
denonstrates soft tissue swelling and
probabl e bl ood products in the extracal vari al
soft tissues. This is localized to the
occipital regionin the mdline. This is a

30



new finding in conparison to prior study.
note there is no evidence of subjacent brain
injury.

| MPRESSI ON:

1. Normal MR examination of the brain for
age. This remains stable in conparison with
study of 4 days prior.

2. A focal area of extracalvarial soft
tissue swelling/injury occipital region.
This is a new finding.

The third MRl of the brain, read as abnormal, was performed on
April 8, 2003, and reported as foll ows:

FI NDI NGS:

Clinical Indication: 10 nonth-old femnale
with right-sided focal seizures. This study
was performed to evaluate for a structura
abnornmality.

Conparison: March 27, 2003

* * *

Fi ndi ngs:

The prior MR had denonstrated a nornma
ventricle size and sulcal size. The current
exam denonstrate dilatation of both
consistent with an atrophic process.

However, whether this . . . apparent atrophy
is. . . related to the state of hydration,
effective current nedications vs. chronic
progressive atrophy is not clear.

| MPRESSI ON:
The current study was obtained to eval uate
for a focal abnormality in the left tenpora

parietal region. This area had focal EEG
findings. The current MR denonstrates no

31



focal abnormality within this area. There
are gl obal apparent atrophic changes as
descri bed above.

9/ "ldiopathic" is defined as "of the nature of an idiopathy;
self-originated; of unknown causation,” and "idiopathy" is
defined as "a norbid state of spontaneous origin; and neither

synpat hetic nor traumatic." Dorland' s Dictionary.
10/ "Intractable"” is defined as "resistant to cure, relief, or
control.” Dorland s Dictionary.

11/ Respondent's Exhibit 1 (Staff Notes, August 5, 2003).

12/ As noted in Endnote 3, the affidavits of Doctors Duchowny
and WIllis are not conpetent proof to support a conclusion
regardi ng causati on.

COPI ES FURNI SHED:
(By certified mail)

Jody Wor kman

Bri an Wor knan

11240 North Northwood Drive, Lot 14
Inglis, Florida 34449

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308

Donald H Wiittenore, Esquire
Phel ps Dunbar, LLP

100 South Ashley Drive, Suite 1900
Tanpa, Florida 33602

Rose Sobel, M D
6151 North Suncoast Boul evard, Suite 1-C
Crystal River, Florida 34428

Seven Rivers Comunity Hospita

6201 North Suncoast Boul evard
Crystal River, Florida 34428
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Char |l ene W1 I oughby, Director
Consuner Services Unit - Enforcenent
Department of Health

4052 Bald Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency C erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida

Bi rt h-Rel at ed Neurol ogi cal Injury Conpensati on Associ ation V.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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